NATIONAL GUARD
AND THE PRESIDENT

Colonel Hitcheock Says the Chiel Exec-
utive Cannot Call Quardsmen Out.

NOT SUBJECT TO HIS ORDERS

They Weare Enlisted by the Niale
for Service in the Stnte and the
National Government Has No Cons
trel Over Thom Whatever == Hill
Drnited by the Colonel With s View
to Crenting a Nntionnl Guard of the
United States.

Ie the Natlonal Guard of the several
states subjoct to the call of the presi-
dent of the United States for actlve
gervice in case of war?

In the present condition of affalra the
above guestion has been so frequently
propounded to me personally and s so
much in evidence in the newspapers,
thnt 1 beg an opportunity to answer it
through the columns of The Tribune.
In dolng s0 1 wigh It clearly understood
that my remarks are addressed to the
Tegal merits of the question exclusive-
Jy. That the National Guard ls com-
posed of & bedy of noble patriotie
yvoung men, who would gladly respond
to the ecall of the president In case of
emergency, 1 do not for & moment
doulit, They ought not and wauld not
ask the question above suggested.

Mevertheless the proposition as a le-
gal question remains, and T discuss It
from that standpoint, with the purposs
of correcting a grave misapprehonsion
ns {o the relations of the Guard 10
the general government and a hope
that in 2o dolng the way may be paved
for such remedinl legislation on the
part of congress and the severdl states
as will put his splendld body of troops
on i footing to be avallable for the
needs of the genernl government in
cases of emergency.,

A e have recently been formed with
the views of Major Morrison, jidge
advocate general, United States srmy,
whe, following almost jdentically the
views published a year of two agoe by
Licutenant Colonel Tyler, judge advo-

cate general, divigion Natlonal Ghards |

of Pennsyivania, who holds that the
National Guard Is subject to the order
aof the president. at all times. The ar-
guments of both of these officers has
wone astray from one eommon point,
vig.: their fallure to distinguish the
National Guard from the “State Mili-
tia." Muajor Morrison quotes the act
of congrees which deflues the milltia
to be “every able bodled male eltizen
of the respective stites between the
ages of 18 and 45" The acts of assem-
Py of Pennsylvania and most of the
other glates follows this definition.
THE NATIONAL GUARD,

The memberg of the Nutlonal Guard,
in the language of Major Morrison, are
token from “that great body of people
~~the militla—from which the armics
of the Tnited States are made up.”
Tiut =0 are the members of the fire com-
pantes of all our municipalities, the
private military companies and the
various semi-military socletios, Are
all these organizations subject to the
orders of the president for active ser-
vice in ease of war, because forsooth
thelr members belong to the militia?
An able-bodied citizen between the
pees of 18 and 45 In the uniform of a
Jatlonal Guardsman {8 no more sub-
ect to such military duty as a mili-
tiaman, than he would bhe in cltizen
clothes; no more than is a fireman or
any other citizen. What is the Na-
tional Guard?

1t i8 a body of men serving under a
contract of enlistment under certain
wiate laws which prescribe their term
of service and the character and limits
of their duty. The terms of this con-
tract and the character of the service
are defined, prescribed and limited by
the ‘uet of assembly under which the
Guard 18 created and organized, The
et of the general assembly of Penn-
evivania of 13th  April, 1887, under
which the present National Guard of
Pennsylvania exists, prescribes in sec-
tion 67 when this hody of troops can he
called out for active service.: ““When
an invasion of or insurrection in the
state Is made or threalened # = =%

This whole act must be read into the
contract of enllstment of every man in
the Natlonal Guard of Pennsyivania,
Nothing can be added to it or taken
from it without wviclation of the con-
tract, which would be abborrent to one
of the most vital provisions of our
orgnnle law, viz.: the impairment of
o contract. The term of enlistment, as
provided hy the above act, ls three
years. No one would for a moment
claim that the state could Ly act of
asscmbly, or in any other manner in-
crease the length of this term, and
hold the men against their congent.
Thig would be a despotic violution of
thelr contract of enlistment, If the
contract cannot be violated In one di-
rection, how can it be In another? It
would be no more an invasion of the
contract to arbitrarily enlarge the term
than to enlarge the scope and charuc-
ter of thelr service?

THERE 18 NO LAW,
But where I8 the law which enlarges
the scope of this service from state to
nutional, conceding four the sake of the

argument that It can be done? Taking
Penneyvivania as an example for all,
the answer must be therea s none.
State legislation must necessarlly bhe

limited by state boundaries. The only

stotutes of the United SBtates, the Aet
of 17856 and itg varlous nmendments, all
apply exclusively to the militla, No
man enlists in the miMtla, He {8 a
member of it by virtue of his cltizgen-
ghip. He is bound to its gervice, unless
exempted by law, whether he will or
no. There I# not & syllable upon our

statute books anuthorizing the president |

to pssuyme command of these
bodies of stite volunteers
emergency, There
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Instance In the history of the governs
ment where this has been done,

There have been many times when
the emergency would have justified the
doing of it If It had been possible, In
the War of 1812 the Canadlan cam-
paign was entered upon with the ex-
press agreement upon the part of New
York and other border states that the
state troopas would co-operate with the
army of the United States, The gov-
ernment did not assume elther to coms-
mand or control these troops, although
the epltuntion was one of ahsolute des-
peration in the end. For when the
orists came not o man of the state
troops would cross the border, The
battle of Lewlston wag fought under
the very eyes of 5,000 New York state
troops who, though not a mile away
from the battlefleld, permitted our
little army to bhe sglaughtered, and the
campuign turned into o disastrous de-
feat, rather than go beyond the bounds«
ary of thelr atate,

Again during the dark days of the
rebellion, although a number of state
organizations volunteersd and were poe-
cepted for short perlods of service,
there was no instance where the gove
ernment assumed the power to order
them into the fleld, Ie It reasonable to
suppose that during the many crizes
which then occurred, this power would
not have been exerclesd If it had ex-
Isted? 1t I8 clear that the present war
department doee not conslder the Na-
tlonal Guard subject to itg orders, for
it I8 guoted am saying these troops
would be invited to assist in case they
should be needed,

CONDITIONS NOT RECOGNIZED.

The trouble with Major Morrison's
construction of the law and the de-
cislons of the courts guoted by him

grow out of a fallure to recognize the
conditions following the passage of the
Act of 1705, A perusal of that ant
shows that it contemplated the organs
ization of the entire militin forces of
the country, Every able-bodled man
between 18 and 456 years of age, not
exempt by law, was a4 member of some
grade of this foree, and could be in-
stantly ordered to duty. “Muster
days," as they were called, were held
twice & year, at which every man wus
regquired to report, with his own uni-
form and gun or other weapon, and
ammunition, all provided by himeelf,
This organization was more or less
efficiently muintained up to 18560,

The writer well remembers attending
Such musters back in the 8§ decade,
They were then mere burlesques, and
very soon the militia ceased to have un
orgunized existence, Contrary to the
purpose of the Act of 1795, and récog-
nizing that it was practically dead, the
act of the general assembly of Penn-
gylvania of 1887, above quoted, speaks
of the militia as the enrolled—not or-
ganized—militia,

It belng now clear that the Natlonal
Guard, as at present organized, {2 not
gttbject o the call of the national govs
ernment, the important question arises,
how c¢an this defect in it organization
be remedied? ‘The answer to this ques-
tion i= my justification for writing this
article,

The congtitution of the United States
glves power to congress (Art, [, Sec
8, pl. 16) “to provide for organizing,
arming and disciplining the wmilitia,
and for governing such part of them
g may be employed in the service of
the TUnited States, regerving to the
gtates respoectively the appolntment of
the offlcers, and the authority of train-
ing the militla according to the dis-
clpiine prescribed by congress.” The
remedy lies in the exercise of this
power, The militia, like our citizen-
#hip, I8 first national and then state,
The National Guard should 80 oOr-
ganlzed. Its contract of enllstment
should recognize the paramount right
of the natlon, In case of war, for at
least a certain definite term of gervice,
whilst In tlme of peace It should be as
at present, under the control and jin-
struction of the state,

BILL HE PROPOBES,

I have made a rough draft of a Lil
which Is appended which embodies, 1
think, all that |8 necessary to fccome-
plish thls purpoge, It will be noticed
that this bLill puts the entire cost of

he

ganized upon the nationul government.
This would be an inducement to
states 1o reorganize the gunrd to con-
form to this law. 1t would save Penn-
svivania %£300,000 per year, The na-
tional government |8 of right, and
ghould be in fact, the head of all mili-
tary nower. This act would make it
s#0, The value of this would be ample
compensation for its annuul cost,
Agnin, the cost would he much easler
borne, when placed upon the natlonal
wovernment Withthe states the money
must be rialsed necessarily by direct
taxation—always the most burden-
some, With the general government it
I8 ralsed Ly customs revenues and in-
direct taxation, Of course, this fea-
ture of the bill may readily be mod
fied, &0 that the cost shall he equally
divided or otherwise as may he deemed
bexst. F. L. Hitchoock.

TEXT OF THE ACT,
An Act to provide for organizing,
Ing and disciplining s portion of the
Militin to be known as the Active Mil-
itin, wnd to be called the Natlonal
Guard of the United Stutes

arme-

malntenance of the guard when so or- |

U’h."

!
|
|

Bection 1 W It enacted, ote, That
upon the passage of this act the presi-
dent shall prooved to oull forth, organ-
lze, arm, cquip and digeipline o portion
of the militia, not to exceed In the ng- |
gpregate of all arms 300,000 men, and sholl |
ppportion the same between the soveral i
slates pecording to their ratio of the en- |
rolled militia Mable to military duty un- |
der existing laws, Sald troops shiall ba |
known a% the Active Miltia and shuall
be calledt the Natlonal Guard of the
United Stontes

SBee. & The president shall opportion
the numboer of ench arm of the servios
of the severn]l state gquotans: and r-h.-l!l
preseribe thelr organitastion, arms and

eguipment, and the system of drill, dis-

clpline and instruction to be observed
which shall correspond ns noarly as may
be with that of the regular army

Bee, 3 The Active Militla hershy or-
ganiged shull be composed of men who
shall enlist In the service of their re.
speetive states and the United Brates

for a perfiod of not legs than thres yvears
They shall at all times be subject to
the orders of thelr oMcers, and ahall be
subject 1o netive service whenever called
upon by the president, for the natlona!
defence, in case of war, Insurrection or
invasion, for a perlod of not to exceed
six months during any one term of en.
listment

Hee. 4. The Natlona]l Guard mady bhe or-
ganiged by the seversl states In accord-
ance with the roquirements of the presl-
dent as to numbers not less than the
allotment as herein provided, and as to
organisntion, system of tactics, drill dise
cipline and instruction ns shall be pre-
scribed by the prisident as herelnbefore
provided. Said guard so organized, ex.
cept when called into active service by
the president for the national defence,
shall be subject to the laws of their re-
spective stntes, which shall be respon-
ible for the drill dlscipline and Instruc-
tlon of the same.

Beo, 6 The president may require the
Guard to be apsembled in thelr respecs
tive » Ates, In eamps of instruction, or
for marching and camping tours not of-
tener than once o year, and for periods

| not exoeoding twenty days. pnd when so

| and
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Jonas Long’s Sons
announce their First
Annual Opening of Spring [Millinery on
Thursday, March Thirty-first, Friday and
Saturday, April 1st and 2nd.

Paris comes to New York with exquisite creations in women’c
headgear, and with this opening, Paris comes to Scranton—an event
in itself. But the bon marche of Paris is no longer the bon marche
of the world, for American culture in design and creation vies with
the French in creative genius. Thus in this brilliant display may

be seen

THE EXQUISITE CREATIONS OF THE LEADING PARIS MODISTES.
THE CHARMING PRODUCTIONS OF THE BEST NEW YORK MILLINERS.
THE EXCLUSIVE DESIGNS FROM OUR OWN WORKSHOPS IN TWO CITIES.

For months our Millinery Chief—Mr. Edward Long—has been
viewing, planning, thinking conceiving and preparing for this event.
Our judgment is that he has been successful. We know yours
will be equally so. We can certainly promise the greatest profu-
sion of fashionable Hats and bonnets that this city has ever seen.
We believe it to be worthy of us—and of you. ’

Our own designs are shown beside those of the world’s best—and well they honor their position.
It is Scranton and Wilkes-Barre versus the world—judgment lies with you.

MILLINERY DEPARTMENT:

SECOND FLOOR,

Jonas Long’s Sons.

assembled transportation to and from the
game shall be furnighed with stbalstence
and proper eamping equippuge.

The president may alse mohllize the
Cuards of the soveranl statez or such
parts thereof us he may desire for pur-
poses of instroction, inspection, parades,
muneuvers and l'l‘\'i#.’“l‘. not, however,
requiring of any portion of the Guard
more than the twenty days' time per
year, as hereinbefore provided, When so
aszembled by the president, Ly
state in pursuance of prexcribed methods
of Instruction, the officers sha. receive
us compensution the same pay per diem
nnd allowances as officers of like rank
ing the regular army, and enlisted men
shall be pald as follows, viz: Non-com-
missioned officers of the general staft,
$3.50 per day; non-commlissioned oflicers
of the regimental siaff, 38300 per dayv;
firet sergeants, 3250 per doay; sergeanis,
$2.00 per day; corporals, §1.55 por day
privates, $L00 per day.

When the Guard of different states or
portions thercof shall he so mobilized for
purpoges of instruction, they shall be un-
der the command of the president, who
miy detall un officer of proper rank from
the regular army (o thelr commiand,

Bee, 6. Milltary duty shall requirs the
attendance of offleers, non-commissionerd
officers, musiciung and privates on all
occasions of drills, parndes. reviews, In-
spections,  encampments  or  marches,
tours of duty, and nctive service orderod
by the commanding officer of the com-
pany, réegiment, battalion, brigade, divis-
fon, the governor of the state or the pres-
Ident of the United States, or provided
for by the by-laws of the company, un-
less eoxoused therefrom by the officers
having authority to grant such cxXcous
that after recelpt of such
notioe to appear, and while on such duty
or golng o and returning from the same,
abedlence shall be rendered to all rules,

or the

order or

regulations, usiges, customs, #nml  re-

quirement=s of the army of the Unlted

States and of the stite whereln the sol-

dier shall be lacated

See, 7. On enlistment every man shall

tnke an oath which may bhe adminlstered

by any cammissioned officer of the state, |
or f the United States, to support the

constitution of the United States and of

thelr  respective  stite feithfully  dis-

charga His duties ax o soldler of the Nu-
tional Guard of the United Broates,
preseribed in Bection & of this act,

Boo. K Al expenscs of organizing, arm
inge, equipping and Instrocting the Na-
tlonsl Guard hereby erdoted shall be pald

out of the treasury of the TUnited Biates
And when any state In pursuance of this

et shall reorganize 13 prosent aelive
militla to meetl the reguiremoents thereof,
or shall orgnnize its quota of the Na-
tlonal Guard In accardance therewith

and by act of assembly shall accept the

provision of this act, and so certify to
the preadent, the iter shall proceed 1o
inspect sald milithe, and If the samo
shull be found equal to the required

standard of the Natlonal Guard, the sams
shall be pecepted as o part thereof, and

such state shall be reimbursed for the
coit of the current Years' maintenunpese
or if newly organized the cost thercol,
and therenfter, year by Year upon i sut-
Isfuctory inspection of sald Guard, the
cost of maintenance thercof shall be re-
Imburssd to such statos,

Biée. 5. The president sghall presoribe

the arms, accoutrements, equipments and
camp and garrison equippage and other
supplies of the Natlonal Guard and the
ammunition for the same, whleh shall by
supplied upon proper requlsition from th
governors of the severnl states, Buch
Arms, weCoOUutrements, Cguipments nnd
other property so supplied shall romain
the property of the UUnited States and
shall be carried ot vouchers by the prop-
er commanding officers of compunies,
battalons, ete,, who shall pecount for the
samo through thelr proper superior of-
feers Lo the governmont of the United
Btatos

Sec. 10, Bhould any #tate refuse to or-
ganizge its proper quota of the National
Guuard as required by this bill, or fall
or refuse to aceept the provisions of this
not, and reorganize Is active militia wo
ud to vonform to It provislons within
two years after o refusal shall boe desmoed
an abandonment of its right to appoint
the offlcers of the militia and the au-
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